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A. IDENTITY @F PETITI®ONER

Petitioner Antonial Monroe asks this Court for
review.
B. COURT @F APPEALS DECISI®N

Mr. Monroe seeks review of the Court of
Appeals’s opinion in State v. Monroe, No. 85879-3-1
(Wash. Ct. App. August 25, 2025).
C. ISSUES PRESENTED FOR REVIEW

1. A jury must find beyond a reasonable doubt
every fact that increases the maximum sentence. For
prior convictions, under FErlinger v. United States, this
includes every fact but the crime of conviction and its
elements. The persistent offender statute requires
proof of facts that fall outside this exception—that the
two prior strike convictions were entered on “separate
occasions,” and the conviction of one occurred before

the commission of the other. Yet, as it has done 1n close



to a dozen cases, the Court of Appeals refused to apply
Erlinger by unreasonably limiting its holding to the
federal statute at issue. This Court should grant
review of this important constitutional issue. RAP
13.4(b)(3), (b)(4).

2. A sentencing scheme administered in an
arbitrary, racially biased manner is unconstitutionally
cruel punishment. Despite being less than five percent
of the population, Black people comprise almost 40
percent of three-strikes sentences. This disparity 1s
deliberate, as demonstrated by both the racist
statements of the statute’s proponents and racially
biased decision-making at every stage of the process.
Whether the pronounced racial bias in three-strikes
sentencing violates article I, section 14 1s an important
constitutional issue calling for review. RAP 13.4(b)(3),

(b)(4).



3. Certain courtroom security measures are so
prejudicial they violate the right to a fair trial unless
necessary for case-specific reasons. The number or
position of uniformed guards requires individualized
findings if it signals to the jury the accused 1s
dangerous. Here, the trial court allowed three guards
in the courtroom, and it was obvious the only reason
for their presence was Mr. Monroe. Yet the court made
no finding Mr. Monroe posed such a danger that this
security measure was necessary. Whether this ruling
deprived Mr. Monroe of due process is an important
constitutional issue calling for review. RAP 13.4(b)(3).

4. Evidence of the accused’s misconduct is not
admissible to show conduct in conformity with criminal
character. Here, a detective testified he spoke to Mr.
Monroe’s “probation officer,” signaling Mr. Monroe was

recently convicted of a crime. The trial court also



admitted evidence Mr. Monroe had a gun other than
the gun used in the shooting when police stopped him.
In upholding the trial court’s rulings on this evidence,
the Court of Appeals contravened its precedent. This
Court should grant review. RAP 13.4(b)(2).

5. Prosecutorial misconduct violates due process.
Here, the prosecution told the jury defense attorneys
deceive jurors, saying, “Admit what you can’t deny and
deny what you can’t admit.” The prosecution also
conflated reasonable bases for doubt, such as
Inconsistent testimony, with outlandish possibilities
like a UF@® invasion. This misconduct prejudiced Mr.
Monroe by diluting the burden of proof and distracting
the jury from the weaknesses in the prosecution’s case.
Yet the Court of Appeals held no misconduct occurred,

contrary to this Court’s precedent. This Court should

grant review. RAP 13.4(b)(1), (b)(3).



D. STATEMENT OF THE CASE!

Mzr. Monroe is Black. CP 603. His upbringing was
plagued with abuse, including sexual abuse at a state-
run youth facility. CP 368—72. Rather than treat this
childhood trauma, the state sent him to adult prison at
age 17 when he pleaded guilty to first-degree arson. CP
373. He was later convicted of a second strike. CP 243.

Everett police found Patrick Bertram in the road
with a gunshot wound to his back. RP 597-600. He
later told police a Black man taller than him
approached him when he was hanging out on “the
block” in Everett. RP 510-11, 641, 652-53.

Mr. Monroe and Mr. Bertram are the same

height. RP 510, 744; CP 603.

1 The facts are set forth in Mr. Monroe’s brief of
appellant. Br. of App. at 7-25. A summary follows.



The man offered counterfeit Percocet pills to
anyone who would wash his Cadillac. RP 641-42. The
man drove Mr. Bertram to Lynnwood to help tow a
Jaguar, then to Lynnwood municipal court where the
man had a hearing. RP 642-43, 654, 659-60.

While the man and woman were in the
courthouse, Mr. Bertram took a “backpack” from the
man’s car containing “thousands” of pills. RP 654. The
detective testified Mr. Bertram also mentioned a gun
but did not note this in his report. RP 654-55.

Later that day, the man found Mr. Bertram and
ordered him into the man’s car at gunpoint. RP 643—44.
After a time, the car pulled over. RP 646. Mr. Bertram
exited the car, but the man shot him. RP 646.

The next month, police stopped Mr. Monroe as he
exited a Mercedes he was driving. RP 666—67. Inside,

they found “a brown leather shoulder-type bag” holding



a gun and documents with Mr. Monroe’s name on
them.2 RP 672-73. It contained no drugs. RP 695.

Police showed Mr. Bertram a photomontage that
included a picture of Mr. Monroe. RP 750-51. He did
not identify anyone as the shooter. RP 753.

Mr. Bertram began to speak spontaneously about
the shooting. RP 758-67. He again described the bag as
a “backpack” and said it contained a gun. RP 765, 882.
After wrapping up his account, he said Mr. Monroe’s
picture “almost looked like him” and identified Mr.
Monroe as the shooter with 75-percent certainty. RP

768—69.

2 In a later prosecution based on this stop, the
trial court found the detective offering this testimony
was at least recklessly dishonest in applying for a
warrant to search the car. State v. Monroe, No. 22-1-
01464-31, Findings and Conclusions re Order Granting
Defense Motion To Suppress Pursuant to Franks v.
Delaware (Snohomish Ct. Super. Ct. July 23, 2025).



During a defense interview, Mr. Bertram
described the bag he stole as having “two zippered
openings.” RP 943, 947. The bag the police found in the
Mercedes Mr. Monroe drove had four zippered
openings. RP 948.

The prosecution charged Mr. Monroe with first-
degree assault and a firearm enhancement. CP 602. At
trial, his counsel objected to the presence of more than
two uniformed officers in the courtroom. RP 73. The
trial court simply deferred to the officers’ judgment and
overruled the objection. RP 74.

During a recess, four jurors entered before the
three officers returned with Mr. Monroe. RP 611. Both
Myr. Monroe and the officers were absent, making clear
Myr. Monroe was the reason for the officers’ presence.
RP 611. The trial court denied Mr. Monroe’s motion for

a mistrial. RP 611, 710.



Defense counsel moved under ER 404(b) to
exclude evidence Mr. Monroe had a gun when police
stopped him. RP 41-42; CP 549-50. The court held the
gun bore on the shooter’s identity—though it was not
the gun used to shoot Mr. Bertram—and its probative
value outweighed any unfairly prejudicial effect. RP 48.

Contrary to a ruling barring evidence of other
crimes, a detective testified he spoke to “Mr. Monroe’s
probation officer” at the Lynnwood courthouse. RP 793.
The trial court sustained defense counsel’s objection,
but denied a mistrial. RP 793, 808, 819.

During closing argument, the prosecutor told the
jury “an axiom in criminal defense” is “[aldmit what
you cannot deny and deny what you can’t admit.”
5/30/23 pm RP 17. After that, the prosecution said the
flaws in Mr. Bertram’s recollection of the shooter’s

height and the number of zippers in the bag were as



unreasonable a basis for doubt as the possibility a
“UF®” flew down and shot Mr. Bertram. /d. at 18.

The jury found Mr. Monroe guilty as charged. CP
508-09. Before sentencing, Mr. Monroe presented a
social worker’s report of his traumatic and abusive
upbringing. CP 367-76. Having grown up with no
chance for a productive life, and attempted suicide at
17 due to the “trauma that’s been inflicted on him,” he
argued imposing a three-strikes sentence based on his
arson conviction was “wholly inappropriate.” RP 994.

The trial court sentenced Mr. Monroe to remain
in prison until he dies. CP 34. The court, not the jury,
found the prior strike convictions occurred on “separate
occasions’ and the conviction of one strike “occurred

before the commission of the other.” CP 31.
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E. WHY REVIEW SHOULD BE GRANTED
1. The effect of Erlinger v. United States on the

Persistent Offender Accountability Act is an
important constitutional issue.

In Erlinger v. United States, 602 U.S. 821 (2024),
the U.S. Supreme Court stated a broad constitutional
rule: the Sixth Amendment and due process require a
jury to find any sentence-enhancing fact concerning a
prior conviction except the crime’s 1dentity and its legal
elements. Yet the Court of Appeals unreasonably
restricted Erlingerto the statute at issue in that case.
This Court should settle the issue of Erlingers effect on
the persistent offender statute and Washington
sentencing in general. RAP 13.4(b)(2), (3), (4).

a. Erlinger stated a constitutional rule of broad

application, not a narrow construction of a
single federal statute.

Under the Sixth and Fourteenth Amendments, “a

unanimous jury ordinarily must find beyond a

11



reasonable doubt any fact that increases a defendant’s
exposure to punishment.” Erlinger, 602 U.S. at 836.
The only fact the trial court may find 1s “the fact of a
prior conviction.” Blakely v. Washington, 542 U.S. 296,
301 (2004) (quoting Apprendi v. New Jersey, 530 U.S.
466, 490 (2000)).

In addressing a prior conviction, “a judge may ‘do
no more, consistent with the Sixth Amendment, than
determine what crime, with what elements, the
defendant was convicted of.” Erlinger, 602 U.S. at 868
(quoting Mathis v. United States, 759 U.S. 500, 511-12
(2016)). If the existence of facts other than the identity
of a prior crime and its legal elements increases the
maximum sentence, then the jury, not the judge, must
find those facts. /d. at 838-39.

In Erlinger, the Court addressed a provision of

the federal Armed Career Criminal Act that increases

12



the maximum sentence if the convicted person has
three prior convictions of certain crimes “that were
‘committed on occasions different from one another.”
602 U.S. at 834 (quoting 18 U.S.C. § 924(e)(1)).
Whether prior offenses were committed on “different
occasions’ 1s a question of fact beyond the identities of
the prior crimes and their elements, and 1s therefore
subject to the right to a jury trial. /d. at 834-35.

It follows that Washington opinions applying the
prior conviction exception more broadly are no longer
good law. This Court has read the exception to apply to
any fact bearing on “recidivism.” State v. Wheeler, 145
Wn.2d 116, 123, 34 P.3d 799 (2001). Erlinger does not
permit this expansive approach.

The persistent offender law requires judicial fact-
finding forbidden by Er/inger. A court must sentence a

“persistent offender” to remain in prison until they die.

13



RCW 9.94A.570. Someone becomes a persistent
offender if, in addition to a current strike offense, they
were convicted of prior strikes “on at least two separate
occasions,” and “at least one conviction . . . occurred
before the commission of any of the other [strike]
offenses.” RCW 9.94A.030(37)(a)(ii) (emphasis added).
Whether Mr. Monroe was convicted of strike
offenses on two separate occasions, and whether he
committed one of those offenses after the conviction of
the other, are facts beyond the prior crimes or their
elements. Erlinger, 602 U.S. at 838. Yet, the trial court
sentenced Mr. Monroe to die in prison based on its own

findings on these questions. CP 31.3

3 Contrary to the opinion below, that the
conviction of one crime occurred before the commission
of the other necessarily implies that the offenses
“occurred on different occasions.” Slip op. at 20.

14



Nevertheless, our Court of Appeals has held that
Erlinger applies only to the federal statute at issue
there and not to Washington sentencing law, including
the persistent offender statute’s “separate occasions”
inequiry. Ship op. at 19-20; State v. Frieday, 33 Wn.
App. 2d 719, 745-46, 565 P.3d 139 (2025); State v.
Anderson, 31 Wn. App. 2d 668, 681, 552 P.3d 803
(2024). The court seized on one sentence: “[wlhile . . .
Mr. Erlinger was entitled to have a jury resolve
ACCA’s occasions inquiry unanimously and beyond a
reasonable doubt, we decide no more than that” E.g.,
Frieday, 33 Wn. App. 2d at 746 (alterations in original)
(quoting Erlinger, 602 U.S. at 845).

The Court of Appeals’s reading is unreasonable.
By “no more than that,” the Erlinger Court meant it

did not decide whether Mr. Erlinger’s prior burglaries

were committed on “different occasions.” 602 U.S. at

15



835. That was a question for the jury on remand. /d.
Erlinger cannot be read as limited to the federal
statute, particularly where the remainder of the
opinion discusses the constitutional rights to a jury
trial and due process. See id. at 836—49.

b. Erlinger’s eftect on both the persistent offender

statute and Washington sentencing in general
1s an important issue this Court must address.

The majority of state courts to address Erlingers
effect on persistent offender sentencing have held that
facts related to a prior conviction beyond the crime’s
ldentity and elements must be proven to a jury beyond
a reasonable doubt. £.g., State v. Carlton, 480 N.J.
Super. 311, 325-26, 328 A.3d 944 (App. Div. 2024);
FPeople v. Wiley, 17 Cal.5th 1069, 1076, 570 P.3d 436
(2025); Comm. v. Shifflett, 335 A.3d 1158, 1175 (Pa.
2025); see Tobie J. Smith, Calling Balls and Three

Strikes, 63 San Diego L. Rev. (forthcoming 2026)

16



(manuscript at 20 & n.128) (collecting cases from five
jurisdictions).* Washington is one of few states whose
courts have held otherwise. Smith, supra, manuscript
at 2022 & nn.131-42.

In case after case, the Court of Appeals has held
that Erilinger does not preclude Washington courts
from finding a fact related to a prior conviction, even
beyond the crime or its elements. Slip op. at 19-20;
Frieday, 33 Wn. App. 2d at 746-47; Anderson, 31 Wn.
App. 2d at 681; In re Pers. Restraint of Grantham, No.
60087-1-11I, 2025 WL 2652217, at *5 (Wash. Ct. App.
Sept. 16, 2025) (unpub.); State v. Amsden, No. 40309-2-
I1I, 2025 WL 2223474, at *6 (Wash. Ct. App. Aug. 5,
2025) (unpub.); State v. Beeman, No. 40172-3-111, 2025
WL 2112039, at *9 (Wash. Ct. App. July 29, 2025)

(unpub.); State v. Hall, No. 58297-0-1I, 2025 WL

4 https://ssrn.com/abstract=5406266.

17



1517435, at *8 (Wash. Ct. App. May 28, 2025) (unpub.);
State v. Brown-Lee, No. 85707-0-1, 2025 WL 1158707,
at *5 (Wash. Ct. App. Apr. 21, 2025) (unpub.); State v.
Rivers, No. 85314-7-1, 2025 WL, 752880, at *10-11
(Wash. Ct. App. Mar. 10, 2025) (unpub.); State v.
Herndon, No. 57049-1-11, 2025 WL 487149, at *13
(Wash. Ct. App. Feb. 13, 2025) (unpub.); State v.
Cheroff; No. 57482-9-11, 2024 WL 5205563, at *11
(Wash. Ct. App. Dec. 24, 2024) (unpub.).

In all of these opinions, the Court of Appeals
rested on its erroneous and unreasonable reading of
FErlinger as limiting its holding to a single federal
statute. /d. At least three concern the persistent
offender statute. Slip op. at 19-20; Rivers, 2025 WL
752880, at *11; Herndon, 2025 WL, 487149, at *13.

Until this Court addresses the 1ssue, the Court of

Appeals will continue to avoid it based on an

18



unreasonably restricted reading of Erlinger. This Court
should grant review. RAP 13.4(b)(3), (b)(4).
2. The pronounced racial bias in administration of

the Persistent Offender Accountability Act is an
important constitutional issue.

A trial court is eight times more likely to impose
a death-in-prison sentence on a Black person than on
anyone else. This arbitrary disparity demonstrates the
persistent offender law violates our state constitution.
This Court should grant review. RAP 13.4(b)(3), (b)(4).

In 2018, this Court held that racial disparity in
its administration made the death penalty cruel
punishment under article I, section 14. State v.
Gregory, 192 Wn.2d 1, 5, 23—24, 427 P.3d 621 (2018).
The concerns that motivated this decision apply to
three-strikes sentencing as well: (1) the persistent
offender statute is not “fairly applied’; (2) the statute

has “a disproportionate impact on minority

19



populations”; and (3) there are “state constitutional
limitations” to imposing what is now Washington’s
most severe criminal punishment in such an unfair
manner. State v. Moretti, 193 Wn.2d 809, 840, 446
P.3d 609 (2019) (Yu, J., concurring).

A recent statistical report observes 37 percent of
death-in-prison sentences through 2023 were handed
to Black people. Civil Rights Clinic at Seattle Uniyv.
School of Law, et al, Justice Is Not a Game: The
Devastating Racial Inequity of Washington’s Three
Strikes Law 7—8 (June 2024).5 Washington’s population
is only 4.6% Black. /d. at 8. This means Black people
are over-represented among those sentenced to die in

prison by more than a factor of eight. /d. at 10.

5 https://digitalcommons.law.seattleu.edu/cgi/view
content.cgi?article=1124&context=korematsu_center.

20



Further, the statute’s sponsors targeted Black
people on purpose. “[Rlacial animus and racist ideology
are shown to prevail in statements made by the
architects and advocates of the P@AA.” /d at 4. @ne
prominent proponent “espoused his view that crime
rates would go down if all Black babies were aborted.”
Id. Another repeatedly invoked “racially coded
language,” insisting the law was necessary to rid the
streets of “dangerous thugs.” /d. at 26. The messaging
worked, and the resulting law 1imprisons Black people
at a grossly disproportionate rate. /d. at 7-12, 32-35.

In holding to the contrary, the Court of Appeals
reasoned the three-strikes law is not administered in
an arbitrary and racially biased fashion because the
trial court lacks discretion. Slip op. at 16—17 (citing
State v. Nelson, 31 Wn. App. 2d 504, 516-17, 550 P.3d

529 (2024)). The statute, the Court reasoned, is

21



“administered the same way no matter who the
defendant; alloffenders who commit three most serious
offenses will be sentenced” to die in prison. /d. at 17
(quoting Nelson, 31 Wn. App. at 516—17).

These sweeping proclamations are false. The
disproportionate impact of the three-strikes law results
from “systemic racial injustice throughout the criminal
justice system.” Nelson, 31 Wn. App. 2d at 517; accord
State v. Sum, 199 Wn.2d 627, 650, 511 P.3d 92 (2022);
State v. Berhe, 193 Wn.2d 647, 657, 444 P.3d 1172
(2019). This ensures the statute is not “administered
the same way no matter who the defendant”™—at every
stage, police, prosecutors, and courts pursue and
punish Black people more harshly. Research Working
Group, Preliminary RKeport on Race and Washington's
Criminal Justice System, 35 Seattle U. L. Rev. 623,

64548, 651-53, 661 (2012).

22



Likewise, not all those “who commit three most
serious offenses” receive a death-in-prison sentence.
That fate befalls only those charged with three strikes,
and prosecutors are more likely to file such charges
against Black people than anyone else. Research
Working Group, supra, at 647.

When brain injury, unstable home life, and
sexual abuse by state employees drove Mr. Monroe to
the streets, the state could have responded to this
trauma with compassion. CP 374-76. Instead, it
charged him with dozens of offenses, warehoused him
in youth jails, and convicted him of a strike offense and
sent him to prison at age 17. CP 372-73. And this
punitive response to youth trauma is emblematic of the
way our juvenile justice system treats Black youth.

Research Working Group, supra, at 645-47.

23



Like the death penalty, Washington’s persistent
offender statute is administered in a racially biased
way. It does not comport with evolving standards of
decency and violates article I, section 14. Gregory, 192
Wn.2d at 23-24. This Court should grant review. RAP
13.4(b)(3), (b)(4).

3. Whether the trial court allowed an excessive,

prejudicial security presence in the courtroom is
an important constitutional issue.

Some courtroom security measures are so
“inherently prejudicial” that they undermine the
“fairness of the factfinding process.” Holbrook v. Flynn,
475 U.S. 560, 568 (1986); Estelle v. Williams, 425 U.S.
501, 503 (1976). Due process requires that such
practices be “justified by an essential state interest
specific to each trial.” Flynn, 475 U.S. at 568-69.
Likewise, the state constitutional “right to appear and

defend 1n person” includes the right to appear

24



unrestrained “unless some impelling necessity
demands” restraint “to secure the safety of others and
[the accused’s] own custody.” State v. Finch, 137 Wn.2d
792, 843, 975 P.2d 967 (1999) (quoting State v.
Hartzog, 96 Wn.2d 383, 398, 635 P.2d 694 (1981)).

Excessive security burdens the presumption of
innocence. Williams, 425 U.S. at 504-05. It depicts the
accused as “a dangerous [person], and one not to be
trusted,” especially where the charged crime is violent.
Finch, 137 Wn.2d at 845 (quoting State v. Williams, 18
Wash. 47, 51, 50 P. 580 (1897)). And it is “an affront to
the very dignity and decorum of judicial proceedings.”
[linois v. Allen, 397 U.S. 337, 344 (1970).

For a Black man like Mr. Monroe, restraints also
carry the indelible mark of “the transatlantic slave

trade’” and bias associating Black men with criminality.

State v. Jackson, 195 Wn.2d 841, 851, 856 & n.5, 467
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P.3d 97 (2020); Research Working Group, supra, at
665—66.

In particular, excessive “use of identifiable
security guards in the courtroom” may be inherently
prejudicial. Flynn, 475 U.S. at 569. At the very least,
some Individualized inquiry on the record 1s necessary
if the guards would lead the jury to infer the accused
was dangerous. State v. Gorman-Lykken, 9 Wn. App.
2d 687, 696, 446 P.3d 694 (2019).

The number of guards at Mr. Monroe's trial was
excessive. The record reflects that three guards were
posted, to which trial counsel objected as unusually
numerous. RP 73, 613, 707. Moreover, 1t was obvious
the guards were there for Mr. Monroe and not general
security concerns. Roughly midway through the trial,
four jurors mistakenly entered the courtroom when

both Mr. Monroe and the three guards were absent. If
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the guards were present when Mr. Monroe was present
and absent when Mr. Monroe was absent, the jurors
would assume the guards were there because Mr.
Monroe is dangerous.

Nevertheless, the trial court did not make specific
findings justifving this unusual security measure at
any time, either in overruling Mr. Monroe’s objection
before trial or denying his mistrial motion. RP 74, 706—
10. This error deprived Mr. Monroe of due process and
his state constitutional right to a defense. Flynn, 475
U.S. at 568-69; Jackson, 195 Wn.2d at 851.

The Court of Appeals reasoned no individual
Inequiry was necessary because the “presence of officers
in the courtroom” is “routine.” Slip op. at 6 (emphasis
omitted) (quoting Gorman-Lykken, 9 Wn. App. 2d at
696). But Mr. Monroe explained why the security

presence could not be dismissed as “routine’—the
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jurors’ exposure to an empty courtroom showed the
guards were there because of a perceived heightened
need to guard Mr. Monroe. Br. of App. at 31.

The Court of Appeals also noted the trial court
found that the presence of the guards likely did not
prejudice the jury. Slip op. at 7. Again, however, the
trial court did not adequately account for the fact that
at least four jurors could not help but conclude Mr.
Monroe personally required three guards at all times.

Contrary to due process and the right to a
defense, the trial court allowed an excessive security
measure without individualized findings. This Court
should grant review. RAP 13.4(b)(3), (b)(4).

4. The Court of Appeals contravened its precedent

in sanctioning the admission of prejudicial
propensity evidence under ER 404(b).

Evidence the accused previously committed a

crime similar to the crime charged is so inherently
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prejudicial that a limiting instruction likely cannot
dispel its effect on the jury. State v. Babcock, 145 Wn.
App. 157, 164-65, 185 P.3d 1213 (2008); State v.
Escalona, 49 Wn. App. 251, 255-56, 742 P.2d 190
(1987). Such evidence has too strong a tendency to
imply the accused acted “in conformity with the
assaultive character he demonstrated in the past.”
Escalona, 49 Wn. App. at 256.

Here, the trial court admitted such inherently
prejudicial evidence. A police officer testified he visited
a municipal court and spoke to “Mr. Monroe's
probation officer,” necessarily implying he had been
convicted of a crime. RP 793. The trial court struck the
testimony after a hearsay objection but declined to
grant a mistrial. RP 793, 819.

That Mr. Monroe committed a crime recently

enough to be on probation suggested to the jury he is
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prone to committing crimes. Combined with evidence
Myr. Monroe was subject to a no-contact order in favor
of his wife, the jury would likely conclude he was on
probation for a domestic violence offense. RP 448, 796.
Particularly in light of implicit bias leading people to
see Black men as violent, the testimony about the
probation officer was highly likely to invite an
improper propensity inference.

The Court of Appeals reasoned this testimony did
not cause significant prejudice because the jury knew
Myr. Monroe went to court the morning of the shooting.
Slip op. at 8-9. However, but for the probation officer
remark, the jury would not have learned Mr. Monroe’s
hearing was criminal in nature.

The trial court also erred in admitting evidence
Myr. Monroe had a gun other than the one used in the

shooting when police stopped him a month after the
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alleged crime. The gun in question was found in a bag
inside the vehicle Mr. Monroe was driving, and Mr.
Bertram said the bag and gun matched the bag and
gun he stole from the shooter. RP 40-41, 43—-44. The
court admitted the gun as evidence of 1dentity and held
1t was “substantially more probative than any
prejudice.” RP 48. Likewise, the Court of Appeals held
the gun had significant probative value for identity. /d.
at 11-12.

®n the contrary, where the bag itself matched
Myr. Bertram’s description, the probative value of the
ogun to prove the shooter’s identity was minimal. State
v. Mee, 168 Wn. App. 144, 159 & n.6, 275 P.3d 1192
(2012). And the gun caused immense prejudice in
painting Mr. Monroe as a violent person—again,

particularly in light of implicit bias against Black

people. State v. Freeburg, 105 Wn. App. 492, 501, 20
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P.3d 984 (2001); Research Working Group, supra, at
665—66; Morgan A. Birck, Do You See What [ See?
Problems with Juror Bias in Viewing Body -Camera
Video Evidence, 24 Mich. J. Race & L. 153, 159 (2018).
The Court of Appeals disregarded its own
precedent in upholding the trial court’s decisions. In
holding that striking the probation officer remark and
Iinstructing the jury to disregard it was sufficient, the
court contravened its precedent holding that evidence
of prior crimes similar to the crime charged 1s
inherently prejudicial. Babcock, 145 Wn. App. at 164—
65; Escalona, 49 Wn. App. at 255-56. In holding the
oun had significant value in proving identity, the court
contravened precedent holding that other evidence for
the same proposition reduced its probative value. Mee,
168 Wn. App. at 159 & n.6. This Court should grant

review. RAP 13.4(b)(2).
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5. The Court of Appeals contravened this Court’s
precedent in holding the prosecution did not
commit prejudicial misconduct at the trial.

“A prosecuting attorney represents the people,”
including Mr. Monroe, and bore a duty to ensure he
received a fair trial. State v. Thorgerson, 172 Wn.2d
438, 443, 258 P.3d 43 (2011); State v. Monday, 171
Wn.2d 667, 676, 257 P.3d 551 (2011). A prosecutor
violates this duty by trivializing the burden of proof
and disparaging defense counsel. State v. Lindsay, 180
Wn.2d 423, 431-32, 434, 326 P.3d 125 (2014).

In closing argument, the prosecution trivialized
its burden to prove the offense beyond a reasonable
doubt. In discussing what is or is not a reasonable
doubt, the prosecutor listed the possibility that “a
UF®” might have “come down and sholt]” Mr. Bertram
in the same breath as Mr. Bertram’s inconsistent

descriptions of the stolen bag and the shooter’s height.
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RP 5/30/23 pm RP 18. In other words, the prosecution
implied 1t would be just as unreasonable to conclude
Myr. Bertram was the unlucky target of an alien
invasion as to question Mr. Bertram’s ability to recall
the events surrounding the shouting.

The Court of Appeals reasoned this remark was
not misconduct because the prosecutor also correctly
stated the burden of proof and noted it was “the
highest in the justice system.” Ship op. at 15. However,
that the prosecutor said the words “beyond a
reasonable doubt’” makes little difference where he
equated real concerns about Mr. Bertram’s credibility
with the possibility that an alien spacecraft visited
Earth for the purpose of shooting him.

The prosecutor also described as “an axiom in
criminal defense” the maxim: “Admit what you cannot

deny and deny what you can’t admit.” 5/30/23 pm RP
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17. The prosecutor asserted that Mr. Monroe’s counsel
admitted Mr. Bertram’s testimony was true to a point,
then dishonestly denied the rest. 5/30/23 pm RP 17.
This implication that all defense attorneys try to
mislead jurors is as objectionable as calling counsel’s
argument “a crock,” “sleight of hand,” or an attempt to
“twist the words of the witnesses.” Lindsay, 180 Wn.2d
at 433-44; Thorgerson, 172 Wn.2d at 451-52; State v.
Negrete, 72 Wn. App. 62, 66, 863 P.2d 137 (1993)
(emphasis omitted).

The prosecutor heightened the prejudice of this
slight by returning to it on rebuttal, after defense
counsel’s last opportunity to address the jury. 5/30/23
pm RP 37-38; Lindsay, 180 Wn.2d at 443.

In dismissing both improper arguments, the
Court of Appeals acted contrary to this Court’s

precedent, especially Lindsay. The result was to
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sanction a denial of Mr. Monroe’s right to a fair trial.
This Court should grant review. RAP 13.4(b)(1), (b)(3),
(b)(4).
F. CONCLUSION

This Court should grant review.

Per RAP 18.17(c)(10) the undersigned certifies
this petition for review contains 4,973 words.

DATED this 24th day of September, 2025.

Christopher Petroni, WSBA #46966

Washington Appellate Project - 91052

Email: wapofficemail@washapp.org
chris@washapp.org

Attorney for Antonial Monroe
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FELDMAN, J. — Antonial Marquett Monroe appeals his conviction for first
degree assault and his sentence of life without release or parole (LWOP) as
authorized under the Persistent Offender Accountability Act (POAA), RCW
9.94A.570." We affirm.

I

Monroe shot Patrick Bertram in the back, paralyzing him for life, after
Bertram stole from Monroe a brown leather bag containing, among other things, a
black handgun. Law enforcement arrested Monroe and charged him with assault

in the first degree.

" Known as the “three strikes” law, the POAA authorizes LWOP where a person has been convicted
of three “most serious offenses.” State v. Reynolds, 2 Wn.3d 195, 200, 535 P.3d 427 (2023). We
discuss the POAA in detail below.
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At trial, Bertram testified that in the hours leading up to the shooting, a man
and a woman who he did not know hired him to wash the man’s car in return for
three fentanyl pills. After washing the car, Bertram accompanied the man and
woman while they picked up a truck, used the truck to tow a third car to the man’s
“ex-wife’'s” house, picked up the man’s cousin in Tukwila, drove to and gambled at
a casino in Marysville, purchased gas in north Seattle, dropped off the cousin at a
light rail station, and then, finally, drove to the Lynnwood Municipal Court because
the man had a hearing there. While the man was inside the courthouse, Bertram
stole a brown leather bag containing a black handgun from the trunk of the man’s
car. Bertram fled with the bag and its contents, but the unidentified man found him
several hours later, recovered the bag, and shot him.

The identity of Bertram's shooter was a significant issue at trial. Relevant
here, testimony at trial established—and the parties subsequently stipulated—the
shooter had a court appearance at Lynnwood Municipal Court the morning he shot
Bertram. The State presented other evidence linking Monroe to the crime,
including evidence that the car Bertram reported towing to a woman'’s house the
night of the shooting was discovered to be Monroe’s estranged wife's. It also
presented evidence that Monroe possessed a bag matching the description of the
bag Bertram stole from his assailant, which also contained a black gun as Bertram
described. At the conclusion of the trial, the jury found Monroe guilty of assault in

the first degree.
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Under the POAA, a “persistent offender” is an offender who has been
convicted of three “most serious offenses.” RCW 9.94A.030(37)(a)(ii).2 Applying
the POAA at Monroe’s sentencing hearing, the court found Monroe had previously
been convicted of arson in the first degree and promoting prostitution. These
convictions are both “most serious offenses” that count as strikes under the POAA.
RCW 9.94A.030(32)(a), (m). Because Monroe’s assault in the first-degree
conviction was a third “most serious offense,” the court sentenced Monroe to life
in prison without the possibility of early release pursuant to the POAA. This timely
appeal followed.

I

Monroe challenges his conviction on multiple grounds. We address each

in turn.

A. Courtroom Security

Monroe argues the trial court violated his right to a fair trial by allowing
heightened courtroom security without individualized findings regarding the
potential for prejudice. We disagree.

When a courtroom procedure—including routine security measures—is
challenged as inherently prejudicial, courts consider whether ““an unacceptable

m

risk is presented of impermissible factors coming into play.” Holbrook v. Flynn,

475 U.S. 560, 570, 106 S. Ct. 1340, 89 L. Ed. 2d 525 (1986) (quoting Estelle v.

2 More specifically, a persistent offender is someone who “[h]as, before the commission of the
offense under (a) of this subsection, been convicted as an offender on at least two separate
occasions, whether in this state or elsewhere, of felonies that under the laws of this state would be
considered most serious offenses and would be included in the offender score under RCW
9.94A.525; provided that of the two or more previous convictions, at least one conviction must have
occurred before the commission of any of the other most serious offenses for which the offender
was previously convicted.” RCW 9.94A.030(37)(a)(ii).

o
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Williams, 425 U.S. 501, 505, 96 S. Ct. 1691, 1693, 48 L. Ed. 2d 126 (1976)).
Courts “evaluate the likely effects of a particular procedure based on ‘reason,
principle, and common human experience.”” State v. Butler, 198 Wn. App. 484,
493, 394 P.3d 424 (2017) (quoting Estelle, 425 U.S. at 504). Also relevant here,
“Allegations that a ruling violated the defendant’s right to a fair trial do[] not change
the standard of review.” State v. Dye, 178 Wn.2d 541, 548, 309 P.3d 1192 (2013).
Because “[t]he trial court is generally in the best position to perceive and structure
its own proceedings,” a trial court’s ruling regarding security measures is reviewed
for an abuse of discretion. /d. at 547-48. Accordingly, “[E]ven if we disagree with
the trial court, we will not reverse its decision unless that decision is ‘manifestly
unreasonable or based on untenable grounds or untenable reasons.” Id. at 549
(quoting In re Marriage of Littlefield, 133 Wn.2d 39, 46-47, 940 P.2d 1362 (1997).

Washington courts have held shackling, handcuffing, or gagging a
defendant or holding a trial in jail is inherently prejudicial,® but have declined to
hold the routine presence of security officers at trial is inherently prejudicial. For
example, in Butler, a jail officer was present at trial because the defendant was in
custody and an additional jail officer was present for a portion of a victim’s
testimony. 198 Wn. App. at 489. This court concluded the second officer's
presence was not inherently prejudicial, as “[tlhe second officer was not
conspicuously close to Butler, did not obstruct [his] view of the witness, did not
attract attention, and was not present for the remainder of the victim’s testimony.”

Id. at 486. Similarly, in State v. Gorman-Lykken, 9 Wn. App. 2d 687, 695, 446 P.3d

3 See, e.g., State v. Finch, 137 Wn.2d 792, 844, 975 P.2d 967 (1999) (shackling, handcuffing,
gagging); State v. Jaime, 168 Wn.2d 857, 864, 233 P.3d 554 (2010) (conducting trial in jail).

-4 -
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694 (2019), the court held there was no inherent prejudice when a corrections
officer was stationed next to the witness stand during the defendant’s testimony.
The court noted the officer had been present throughout trial, there was only one
officer, the officer did not draw attention to herself, and the defendant and the
officer moved to and from the witness box outside the jury’s presence. /d.

Here, as in Butler and Gorman-Lykken, there is no basis to conclude that
the occasional presence of three security officers, by itself, was inherently
prejudicial. 4 The record indicates that when three officers were present, one was
stationed at the end of the jury box, one near the exit of the courtroom, and one
about ten feet away from defense counsel’s table and Monroe. The officers were
seated, not standing, and they never were next to Monroe. No one suggested to
the jury that Monroe required additional security in the gallery or was in custody.
Thus, the presence of three officers for portions of the trial did not convey that
Monroe was particularly dangerous or culpable and could just as easily be
interpreted as a means to ensure order in the courtroom and protection from
outside disruptions.

Recognizing that more may be required to show prejudice, Monroe’s
counsel emphasized at oral argument that jurors could reasonably infer that
Monroe was particularly dangerous or culpable when, following a recess, some of
the jurors entered the courtroom before Monroe and the officers were present.

Counsel explained, “If it were not obvious merely from the number and placement

4 The record indicates there were sometimes two officers and sometimes three; because our
holding does not turn on this point, we focus on those instances where three officers were present
as argued by Monroe.
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of the officers throughout the trial, . . . the fact that those three officers were there
specifically for Mr. Monroe became obvious midway through the trial when at least
four jurors entered the courtroom and saw it empty with no jail officers and no Mr.
Monroe . . . .”5 From this, Monroe’s counsel argued it was “communicated [to the
jury that] [the officers] were only present when Mr. Monroe was present and
therefore were there specifically to guard him.”® Building on this incident, Monroe
argued that these circumstances—which appellate counsel described as three
officers “combined with the empty courtroom”’—required that the trial court make
“‘individualized” findings or “some inquiry” on the record related to the above
issues, explaining, “it is possible that the jurors saw the courtroom and . . .
connected the officers to Mr. Monroe . . . and therefore the officers’ presence
without any individualized findings burden my client’s right to a fair trial.”®
Consistent with Monroe’s argument, the court noted in Gorman-Lykken “the
trial court must actually exercise discretion based on the facts of the case in
considering whether to allow a courtroom security measure.” 9 Wn. App. 2d at
695-96. But the court there also noted, “For routine security measures such as the
presence of officers in the courtroom, no specific inquiry on the record is required
for the trial court’s exercise of discretion.” Id. at 696 (emphasis added). In any

event, even if the circumstances here required a specific inquiry on the record as

5 Wash. Ct. of Appeals oral argument, State v. Monroe, No. 85879-3-1-1 (Jul. 11, 2025), at 2 min.,
30 sec. to 2 min., 47 sec. (on file with court).
8 Wash. Ct. of Appeals oral argument, State v. Monroe, No. 85879-3-1-1 (Jul. 11, 2025), at 2 min.,
47 sec. to 2 min., 53 sec. (on file with court).
7 Wash. Ct. of Appeals oral argument, State v. Monroe, No. 85879-3-1-1 (Jul. 11, 2025), at 8 min.,
12 sec. to 8 min., 18 sec. (on file with court).
8 Wash. Ct. of Appeals oral argument, State v. Monroe, No. 85879-3-1-I (Jul. 11, 2025), at 4 min.,
13 sec. to 4 min., 34 sec. (on file with court).
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Monroe argues, the trial court carefully considered on the record possible
prejudice, such as the officers’ placement in the room, how Monroe was dressed,
and whether anything unusual and therefore prejudicial had occurred after defense
counsel objected to the absence of officers when jurors entered the courtroom
before Monroe was present. Addressing this specific concern, the court noted, “I
don’t think it would be obvious that those gentlemen have been custody officers.”
The court reasoned that the jury would have needed to have taken notice of the
absence of both Monroe and the officers and additionally “understand that those
uniformed officers are, in fact, custody officers instead of just courtroom security.”
The court then concluded “[t]here is nothing to indicate . . . that the defendant is,
in fact, in custody unless one were to draw inferences” that the court characterized
as “speculative.” Thus, contrary to Monroe’s argument, the trial court here
appropriately exercised its discretion based on the facts of the case. Finding no
abuse of discretion, we decline to grant relief on this point.

B. Evidence Monroe Was On Probation

Monroe argues the trial court erred in denying his motion for a mistrial when
a detective conveyed to the jury that Monroe was on probation, which violated an
order to exclude evidence related to prior convictions. We disagree.

During pre-trial motions practice, the trial court granted Monroe’s motion to
suppress evidence of his prior convictions. At trial, a detective who investigated
the shooting explained that he went to Lynnwood Municipal Court to determine
whether Monroe had a court appearance on the day Bertram was shot. Relevant

here, the detective testified, “l just went there in person and talked to the
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employees and ended up talking with Mr. Monroe’s probation officer who
confirmed he was there.” Defense counsel made a hearsay objection and moved
to strike, and the trial court sustained the objection, struck the statement, and
instructed the jury to disregard it. Shortly thereafter, the parties asked the court to
read a stipulation to the jury, which indicated Monroe was present in Lynnwood
Municipal Court on the day in question. Monroe requested a mistrial, which the
trial court denied.

When a trial irregularity occurs, as here, the court must determine its
prejudicial effect. State v. Gamble, 168 Wn.2d 161, 177, 225 P.3d 973 (2010). “In
determining the effect of an irregularity, we examine (1) its seriousness; (2)
whether it involved cumulative evidence; and (3) whether the trial court properly
instructed the jury to disregard it.” State v. Hopson, 113 Wn.2d 273, 284, 778 P.2d
1014 (1989). “[Ulltimately the question is ‘whether . . . viewed against the
background of all the evidence,’ the improper testimony was so prejudicial that the
defendant did not get a fair trial.” Gamble, 168 Wn.2d at 177 (quoting State v.
Thompson, 90 Wn. App. 41, 47, 950 P.2d 977 (1998)). A trial court’s denial of a
motion for mistrial is reviewed for an abuse of discretion. State v. Allen, 159 Wn.2d
1, 10, 147 P.3d 581 (2006). A trial court has “wide discretion to cure trial
irregularities” resulting from improper witness statements. State v. Post, 118
Wn.2d 596, 620, 826 P.2d 172 (1992). When curative instructions are given, “[a]
jury is presumed to follow instructions.” Gamble, 168 Wn.2d at 178.

There was no abuse of discretion here. First, the jury already knew

Bertram’s assailant, later identified as Monroe, went to court the morning he
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stabbed Bertram. The trial court reasoned that learning that Monroe had a
probation officer, and had therefore been convicted of something, added only
slightly to the prejudice that already existed. Second, the trial court struck the
testimony at issue and instructed the jury to disregard it. The court concluded, “as
things currently stand, | can’t say without broadly speculating, very broadly . . . that
the defendant can’t get a fair trial. In fact, | think he can and will get a fair trial . . .
" The record thus shows the trial court considered the seriousness of the
irregularity, whether it involved cumulative evidence, and whether the jury was
instructed to disregard it, as Gamble requires.

Furthermore, on the record before this Court, Monroe cannot show a
substantial likelihood that the prejudice affected the verdict. Gamble explains, “In
the context of a given case it may be that improper evidence did not affect the
outcome of the trial, and in such situations a trial court may deny a motion for a
mistrial.” 168 Wn.2d at 177. A denial of a motion for mistrial “should be overturned
only when there is a substantial likelihood that the prejudice affected the verdict.”
Id. Considering the context of the trial as a whole and compelling evidence of

Monroe’s guilt,’ we conclude there was not a substantial likelihood that the

prejudice, if any, affected the verdict.

® Some of the other evidence of Monroe’s guilt includes Bertram’s identification of Monroe in a
photo array; Bertram’s identification of Monroe in court; Monroe’s possession of the bag and gun
Bertram described stealing from his assailant the day he was shot; Bertram’s knowledge of
Monroe’s estranged wife, her address, and Monroe’s no-contact order relating to her as discussed
in the hours leading up to the shooting; Bertram’s knowledge of his assailant’s court appearance
on the day he was shot; and Bertram’s knowledge of the unnamed woman in the car is consistent
with Monroe’s girlfriend’s name and her workplace.

-9-
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C. Other Acts Evidence

Before trial, Monroe filed a motion in limine to exclude other acts evidence
under ER 404(b). At the hearing on the motion, the State indicated it sought to
admit the gun found in Monroe’s possession (which matched Bertram’s description
of the one he stole from his assailant) to establish identity. The trial court admitted
the evidence. Monroe argues the trial court abused its discretion in so ruling
because “[tlhe gun was unfairly prejudicial and cumulative of other evidence for
the purpose for which it was offered.” We disagree.°

Evidence of other crimes, wrongs, or acts is inadmissible to prove character
and show action in conformity therewith. ER 404(b). Such evidence may,
however, be admissible for other purposes, “such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake or accident.”
Id. (emphasis added). Admissibility of other acts evidence under ER 404(b)
requires a four-step analysis. State v. Vy Thang, 145 Wn.2d 630, 642, 41 P.3d
1159 (2002). The fourth step, which is the focus of the parties’ briefing and
argument here, is to “weigh the probative value against the prejudicial effect.” Id."!
A ruling under ER 404(b) is reviewed for abuse of discretion, and appellate courts

defer to those rulings unless “no reasonable person would take the view adopted

0 Although we agree with the State on this point, we reject its argument that Monroe’s ER 404(b)
objection was not adequately preserved in the trial court because he did not expressly cite ER
404(b). Critical here, the admissibility of the gun was discussed in the context of Monroe’'s ER
404(b) motion, and the trial court understood the issue as such. Additionally, our Supreme Court
has held, “An objection based on ‘prejudice,’ is adequate to preserve an appeal, based on ER
404(b), because it suggests the defendant was prejudiced by the admission of evidence of prior
bad acts.” State v. Mason, 160 Wn.2d 910, 933, 162 P.3d 396 (2007).

" The other three steps, not at issue here, require the trial court to “(1) find by a preponderance of
the evidence that the misconduct occurred, (2) identify the purpose for which the evidence is sought
to be introduced, [and] (3) determine whether the evidence is relevant to prove an element of the
crime charged.” Id.

-10 -
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by the trial court” State v. Clark, 187 Wn.2d 641, 648, 389 P.3d 462 (2017)
(quoting State v. Atsbeha, 142 \WWn.2d 904, 914, 16 P .3d 626 (2001)).

Consistent with the above authorities, the trial court heard argument from
both sides and analyzed the purpose, relevance, and probative value of the
evidence, which included both the gun and the brown leather bag. The trial court
concluded, “in a case where identity is so important, and it apparently is, then the
similarity of these items to what the alleged victim described is highly relevant,
highly probative, and substantially more probative than any prejudice. So | will
permit that.” The trial court thus recognized that the gun was highly relevant to
show identity and any prejudice was substantially outweighed by its probative
value. This careful analysis satisfies the ER 404(b) framework, including the fourth
step at issue here.

Monroe argues this particular gun was inadmissible because it was not used
to shoot Bertram, but case law imposes no such requirement. To the contrary,
“Guns do not necessarily have to be used in the commission of a crime to be
admissible.” State v. Hoffman, 116 Wn.2d 51, 92, 804 P.2d 577 (1991). State v.
Hartzell, 156 Wn. App. 918, 926, 237 P.3d 928 (2010), is instructive on this point.
The defendants there were charged with assault while armed and unlawful
possession of a firearm. The trial court admitted evidence connecting the guns
used in the charged crimes to two unrelated gun incidents. /d. at 930. Similar to
Monroe here, the defendants in Hartzell argued the admission of the evidence
violated ER 404(b) because it was offered to show their propensity to commit gun

crimes. /d. We disagreed, holding: “[T]he evidence was offered merely to show

-11 -
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that the weapons used [in the crime] were found shortly thereafter in the
possession of [the defendants], thus tending to make it more probable that they
were the individuals who did the shooting . . . .” Id. at 932. We therefore affirmed
the trial court’s ruling that “[tlhe probative value of the evidence outweighed its
prejudicial effect.” Id.

As in Hartzell, the record establishes the gun at issue here was not admitted
to show that Monroe had a general propensity to use guns or commit gun crimes.
Instead, the evidence was admitted because it connected Monroe to the gun that
Bertram took from Monroe a few hours before Monroe shot him. Connecting
Monroe to the gun was relevant to prove that he was the assailant, which was a
significant issue at trial. Because the trial court applied the correct legal standard,
its analysis is not legally or factually untenable, and it cannot be said that no
reasonable person would take the view adopted by the trial court, Monroe is unable
to establish the court abused its discretion in admitting the gun to show identity.

D. Prosecutorial Misconduct

Monroe argues reversal of his conviction is required because the prosecutor
committed misconduct during closing arguments in two distinct ways: first, by
“denigrat[ing]’ defense counsel, and second, by “trivializing the [State’s] burden of
proof.” We disagree with both arguments.

Significantly, Monroe failed to object at trial to either of the alleged instances
of prosecutorial misconduct. Where, as here, the defendant did not object to the
alleged instances of prosecutorial misconduct, the defendant must show on appeal

that “the misconduct was so flagrant and ill-intentioned that (1) no curative
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instruction would have obviated any prejudicial effect on the jury and (2) the
resulting prejudice had a substantial likelihood of affecting the jury verdict.” State
v. Mireles, 16 Wn. App. 2d 641, 656, 482 P.3d 942 (2021). We review the
prosecutor’s conduct in the context of the whole argument, issues of the case,
evidence addressed in the argument, and jury instructions. State v. Gouley, 19
Whn. App.2d 185, 200, 494 P.3d 458 (2021). Defense counsel’s failure to move for
a curative instruction or a mistrial for an allegedly improper remark “strongly
suggests the argument did not appear [irreparably prejudicial] in the context of the
trial.” State v. Negrete, 72 Wn. App. 62, 67, 863 P.2d 137 (1993).

Starting with Monroe’s first argument—that the prosecutor improperly
denigrated defense counsel—the prosecutor initially discussed Bertram’s
credibility as a witness and noted that credibility is for the jury to determine. He
next stated the jury must “evaluate what [Bertram] has been telling [them]’ and that

the testimony should be “filter[ed]” “through a lens of reasonableness.” The State
argued that Monroe and Bertram agreed on the series of events up to a certain
point. They agreed they spent time together and that in the morning Monroe
parked at the library near the courthouse and then, according to the State, their
accounts diverged:

It's kind of an axiom in criminal defense. It goes like this: Admit what

you cannot deny and deny what you can’t admit. And that’s exactly

what’s going on here. And we haven’t heard the defense argument

yet, but the opening statement matches everything up to the library,

because you can’t deny it. And then, apparently, they part ways,

under the defense suggestion, because he can’t admit otherwise.
Instead of objecting, Monroe’s counsel responded to the state’s argument in their

own closing that “[d]eny what you can’t admit” is “not what happened here.”
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Monroe contends that the meaning of the prosecutor’s statement is “clear”
and that it refers to defense counsel “[c]Jonceding incontrovertible facts,” which in
turn “buys credibility, which the defense can cash in to deny every fact suggesting
guilt.” But the statement in context is tied directly to evidence before the jury. It
“‘is not misconduct for the prosecutor to argue that evidence does not support the
defense theory.” State v. Thorgerson, 172 \Wn.2d 438, 449, 258 P.3d 43 (2011)
(citing State v. Russell, 125 Wn.2d 24, 87, 882 P.2d 747 (1994)). Furthermore,
because Monroe did not object, even if the statement was improper, it was not so
“flagrant and ill intentioned” that a curative instruction could not have obviated any
prejudicial effect. We therefore reject this argument.

Turning to Monroe’s second argument—that the prosecutor improperly
trivialized the State’s burden of proof—the prosecutor asserted in closing argument
as follows:

| just want to remind you that [reasonable doubt is] the standard. It's

not beyond a shadow of a doubt. It's not beyond all doubt

whatsoever. I’'m not trying to say it’'s a low duty or shirk my duties.

It's a high burden. It’s the highest in the justice system, the legal

system. But it isn’t beyond all doubt whatsoever and some of those

other phrases you hear. And as pointed out, the keyword in there

was “‘reasonable.”

So to the extent that somebody suggests, well, we don’t know that a

UFO didn’t come down and shoot, that's where that comes in, and

those other examples about, you know, how far those two to four

zippers go, five-nine to five-eight'?l whatever, it's got to be

reasonable despite any personal feelings about what that standard

of proof is or ought to be. You have to follow the one the judge gave
you, and you all agreed to do it.

2 “Two to four zippers” and “five-eight to five-nine” refers to evidence presented at trial. Bertram
testified that there were two zippers on the stolen bag but a photograph of the bag recovered from
Monroe shows a total of four zippers. Bertram, who is 5’7", indicated his assailant was between
two and four inches taller than himself. Monroe is 5'8”.
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Monroe claims the prosecutor thereby misstated the State’s burden of proof.

Contrary to Monroe’s argument, the prosecutor correctly stated that the
burden of proof in a criminal case is beyond a reasonable doubt and that it is “the
highest in the justice system.” The prosecutor’'s statement is consistent with the
court’s unopposed instruction that, “A reasonable doubt is one for which a reason
exists and may arise from the evidence or lack of evidence.” Since the comment
in the context of the whole argument, issues of the case, evidence addressed in
the argument, and jury instructions was not improper, Monroe cannot show
prosecutorial misconduct. But even if he could, the comment was not so flagrant
or ill intentioned that a curative instruction could not have obviated any prejudicial
effect. This argument thus fails.

E. Cumulative Prejudice

Finally, Monroe argues cumulative prejudice from trial errors requires
reversal. The cumulative error doctrine “requires reversal where a combination of
. .. errors denies the defendant a fair trial.” State v. Ritchie, 24 \Wn. App. 2d 618,
644 n.9, 520 P.3d 1105 (2022). But “where the errors are few and have little or no
effect on the outcome of the trial,” reversal is not required. State v. Weber, 159
Whn.2d 252, 279, 149 P.3d 252 (2006). Because the alleged errors are at most few
and had little or no effect on the outcome of trial, we conclude that Monroe is not
entitled to relief under the cumulative error doctrine.

1]
Monroe appeals his LWOP sentence under the POAA on two grounds:

(1) the POAA is unconstitutionally cruel because it is administered in a racially-
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biased manner, and (2) the trial court violated his right to a trial by jury because
his sentence is predicated on an impermissible judicial finding that he was
convicted “on at least two separate occasions” of most serious felonies and “at
least one conviction . . . occurred before the commission of any of the other most
serious offenses” under RCW 9.94A.030(37)(a)(ii). We disagree with both
arguments.

Regarding the constitutionality of POAA, “The Eighth Amendment [to the
United States Constitution] bars cruel and unusual punishment while article |,
section 14 [to the Washington Constitution] bars cruel punishment.” State v.
Witherspoon, 180 Wn.2d 875, 887, 329 P.3d 888 (2014). Although this Court has
noted “we have serious concerns about the racially disproportionate impact of the
POAA,” we have not held that the statute is unconstitutional. State v. Nelson, 31
Whn. App. 2d 504, 517, 550 P.3d 529 (2024). Instead, our courts “have continually
upheld sentences imposed under the POAA as constitutional and not cruel under
article |, section 14” of the Washington Constitution. State v. Moretti, 193 Wn.2d
809, 820, 446 P.3d 609 (2019), see also Witherspoon, 180 Wn.2d at 889 (holding
defendant’s life sentence under the POAA was not cruel and unusual punishment).

Monroe likens his case to State v. Gregory, 192 Wn.2d 1, 23-24, 427 P.3d
621 (2018), which addressed the constitutionality of our state’s death penalty.
Addressing that issue, the court concluded that because the death penalty was
disproportionately imposed in an arbitrary and racially-biased manner, the “capital
punishment law lacks ‘fundamental fairness’ and thus violates article I, section 14”

of the Washington constitution. 192 Wn.2d at 24. In contrast to our state’s death
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penalty, the POAA allows the trial court no discretion in sentencing an offender to
LWOP. RCW 9.94A.570 (“[A] persistent offender shall be” sentenced to life in
prison without the probability of parole (emphasis added)). Instead, the POAA is
“administered the same way no matter who the defendant; all offenders who
commit three most serious offenses will be sentenced to LWOP.” Nelson, 31 Wn.
App. 2d at 516-17. It therefore cannot be said that the POAA is administered in
an arbitrary and racially biased manner in the same sense as the death penalty at
issue in Gregory.

Monroe’s case is distinguishable from Gregory in another respect. In
Gregory, our Supreme Court admitted as evidence a study on the effect of race on
the imposition of the death penalty and ordered its Commissioner to conduct
additional fact-finding as part of its statutorily required review under RCW
10.95.100 (repealed by 2023 ¢ 102 § 21). 192 Wn.2d at 12-13. The Commissioner
subsequently issued formal findings. /d. at 13. Reviewing those findings, the Court
held “Washington’'s death penalty [was] unconstitutional, as administered,
because it [was] imposed in an arbitrary and racially biased manner.” Id. at 35.
Although Monroe cites and discusses a recently published study that purportedly
supports the conclusion that the POAA disproportionally affects men of color, '3 the
record does not include findings similar to Gregory, largely because the report
Monroe cites was published after he was sentenced. Nor can this court conduct

such a hearing itself, as “appellate courts are not fact-finders.” Dalton M, LLC v.

13 Civil Rights Clinic at Seattle University School of Law; Fred T. Korematsu Center for Law and
Equality; Lee, Melissa; and Levin, Jessica, "Justice Is Not a Game: The Devastating Racial Inequity
of Washington’s Three Strikes Law" (2024). Fred T. Korematsu Center for Law and Equality. 125.
https://digitalcommons.law.seattleu.edu/korematsu_center/125. (Last visited August 4, 2025.)
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N. Cascade Tr. Servs., Inc., 2 \Wn.3d 36, 54, 534 P.3d 339 (2023) (quoting Garcia
v. Henley, 190 Wn.2d 339, 544, 415 P.3d 241 (2018)). We are thus unable to
reach a conclusion contrary to our Supreme Court’s holding in Moretti that
sentences imposed under the POAA are constitutional and not cruel under article
I, section 14 of the Washington Constitution.

Next, Monroe alternatively argues, even if the POAA is constitutional, the
resulting LWOP sentence violates his constitutional right to a trial because the
predicate offenses were found by the trial court rather than a jury. Contrary to
Monroe’s argument, it is well-established precedent in Washington that “[a]ll that
is required by the constitution and the [POAA] statute is a sentencing hearing
where the trial judge decides by a preponderance of the evidence whether the prior
convictions exist” State v. Wheeler, 145 Wn.2d 116, 121, 34 P.3d 799 (2001)
(emphasis added). State v. Smith, 150 Wn.2d 135, 156, 75 P.3d 934 (2003),
upheld the exception allowing judges to determine the fact of prior convictions
under the POAA, holding “neither the sixth amendment to the United States
Constitution nor article |, sections 21 and 22 of the Washington Constitution
includes the right to a jury determination of prior convictions at sentencing” under
the POAA. The court in Witherspoon again addressed this issue, concluding,
“‘under the POAA, the State must prove previous convictions by a preponderance
of the evidence and the defendant is not entitled to a jury determination on this
issue.” 180 Wn.2d at 894.

Reviewing evidence of Monroe’'s 1995 conviction for arson in the first

degree and his 2012 conviction for promoting prostitution, the trial court found
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Monroe had been convicted as an offender “on at least 2 separate occasions” of
“‘most serious offense[s]” and that “at least 1” conviction occurred before the
commission of the others. Pursuant to Washington precedent allowing a judge to
find the fact of a prior conviction, this finding was not in error. The judicial fact-
finding extended no further than the constitutionally permitted fact of prior
convictions, and Monroe’s right to a trial by jury was not violated.

Notwithstanding the above analysis, Monroe claims Erlinger v. United
States, 602 U.S. 821, 838, 144 S. Ct. 1840, 1854, 219 L. Ed. 2d 451 (2024),
controls and only the jury was permitted to find that his convictions occurred on
separate occasions. Monroe’s reliance on Erlinger is misplaced. Erlinger
concerned separate burglary convictions resulting from events occurring over a
short period of time. Id. at 827. The Court held Erligner was entitled to a jury
finding on whether his offenses occurred as part of a single episode or occurred
on occasions different from each other. /d. The fact of his prior convictions was
not at issue. In addition, Erlinger limited its holding: “[w]hile recognizing Mr.
Erlinger was entitled to have a jury resolve ACCA’s occasions inquiry unanimously
and beyond a reasonable doubt, we decide no more than that.” Id. at 835.'* In
addition, our Supreme Court has clarified the reach of Erlinger in Washington,
noting Erlinger’s holding “is limited to resolving ACCA’s occasions inquiry and does
not overrule our state’s well-established precedent in Wheeler.” State v. Anderson,

31 Wn. App. 2d 668, 681, 552 P.3d 803 (2024). Erlinger is inapplicable where, as

5 Erlinger examined the Federal Armed Career Criminal Act, 18 U.S.C. § 924(e)(1) (ACCA), which
required a finding that “the defendant has three prior convictions for violent felonies or serious drug
offenses that were committed on occasions different from one another.” 602 U.S. at 825.
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here, a judge determines only the fact of prior convictions, not whether the offenses
underlying them occurred on different occasions. Because Erlinger does not apply
here and Washington precedent plainly allows a judge to determine the fact of prior
convictions under the POAA, we find no constitutional error.

AV

Finding no reversible error, we affirm.

4%7, J.

WE CONCUR:
7 —_—
) 3 Ay vl
b ) -
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